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BEFORE THE DEPARTMENT OF

OF THE STATE

PERSONNEL ADMINI STRAT I ON

OF CALTFORNIA

I n  t he  Ma t te r  o f  t he  Appea l  by

C a s e  N o .  9 7 - 3 0 3 9

For  re ins ta temen t  a f te r  au tomat i c
res igna t i on  f rom the  pos i t i on  o f
Cal t rans Highway Mechanic
Superv isor  wi th  the Depar tment  of
T ranspor ta t i on  a t  B i sh

PROPOSED DECTSION

This mat ter  came on regular ly  for  hear ingr  before

Phi l ip  E.  caI1 is ,  Admln is t rat ive Law Judge,  s tate personnel

Board ,  on  Augus t  7 ,  Lgg7 ,  â t  B i shop ,  Ca l i f o rn ia .

The apper lant ,  -  was present  and

represented h imsel f .

The respondent  was represented by cr is  Rojas,  personner

Analyst ,  Depar tment  of  Transpor tat ion.

Evidence having been received and. duly considered, the

Administrative Law 'Judge makes the fol lowing f indings of fact and

Proposed  Dec is ion :

I

The above request  for  re instatement  af ter  automat ic

res igna t i on  e f fec t i ve  June  L r ,  L997 ,  compr ies  w i th  the  p rocedura l

requi rements of  the Government  Code sect ion 19996.2.
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I I

Appel Iant  has been employed by the Depar tment  of

T ranspor ta t i on  s ince  1984 .  He  began  h l s  empJ-oymen t  as  a  Heavy

Equipment  Mechanic  and was promoted to  the superv isory l -evel  in

1988 .  Apper lan t  has  th ree  adve rse  ac t i ons  pend ing  be fo re  the

s ta te  Pe rsonner  Board :  (1 )  a  reduc t i on  i n  sa ra ry  e f fec t i ve

J u l y  3 1 ,  L 9 9 6 ;  ( 2 )  a  r e d u c t i o n  i n  s a l - a r y  e f f e c t i v e  o c t o b e r  L ,

L996 ;  and  (3 )  a  demot ion  e f fec t i ve  June  23 ,  L99 i .  These  appears

a re  p resen t l y  o f f  ca lendar .

I I Ï

Appel lant  was absent  wi thout  l -eave f rom his  pos i t ion as a

caltrans Highway Mechanic supervisor from çJune !2, Lgg'|,  through

,June LB,  1"997.  He was separated f rom his  pos i t ion under  the

automat ic  res ignat ion s tatute for  be ing absent  wi thout  leave

fo r  f i ve  consecu t i ve  work ing  days  (Gov .  Code  È  19996 .2 ) .

IV

Apper lant  was one of  two superv isors for  the Dis t r ic t  9

Egu ipmen t  shop .  He  worked  f rom 6 :30  a .m.  to  3 :00  p .m.  The  o the r

superv i so r  worked  f rom 8 :30  a .m.  to  5 :00  p .m.  Emp loyees  a re

requi red to  ca l l  the i r  superv isor  to  arrange leave when they are

s ick.  This  requi rement  was especia l ly  impor tant  for  superv isors

l ike appel lant  because of  the need to prov ide superv isory

coveraqe for  the shop.  Appel lant  was wel l  aware of  these

requi rements hav ing prev ious ly  been counseled and.  d isc ip l ined.  for

fa i l ing to  comply wi th  them.
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V

On Tuesday ,  June  10 ,  L99 ' l  /  appe l - l an t  l e f t  wo rk  ea r l y  because

he  was  su f fe r i  nc r  f rnm â  qê \ re re  headaChe .  Appe l l an t  wen t  tO  h i s

doc to r ' s  o f f i ce  bu t  was  unab le  to  ob ta in  an  appo in tmen t  w i th  h i s

regu la r  phys i c ian .  A t  a round  122L5  p .m. ,  appe l l an t  ca l l ed  and

Ief t  a  message wi th  the Act ing Super in tendent  that  he would be

of f  s ick that  day and the next ,  and that  he was t ry ing to  get  in

to  see  h i s  phys i c ian .

VT

On Wednesday,  June I ! ,  L997 |

Depar tment '  s  Employee Assis tance

appoíntment to see

,June L6,  L997 .  Appel lant  d id  not  ca l l

Superintendent. that day. However, he

June 1-0 and 11 because of  h is  caI I  to

on ,June 10.

appel lant  contacted the

Program (EAP) and obtained an

a psychologis t r  on Monday,

in  to  work or  speak to  the

was granted s ick leave for

the Acting Superintendent

V I I

On Thursday,  June L2,  L997,  appel - lant  d id  not  repor t  to  work

o r  ca l l  i n .  A t  a round  9 :00  a .m. ,  t he  Super in tenden t  ca l l ed

appellant at home and spoke to him. After the Superintendent

iden t i f i ed  h imse l f ,  appe l l an t  sa id ,  "Wha t ' s  up?"  The

Super in tendent  asked,  "Why d idn ' t  you come to work today?"

Appe l l an t  responded ,  " I  j us t  d idn ' t  f ee l  l i ke  iE . '  The

Super in tendent  to ld  appel lant  that  because he d id not  show up for

work that  morn i -ng,  there had been no superv isor  on the f loor .



( l l l  con t inued)

Appe l l an t  t o ld  the  Super in tenden t ,  "Tha t ' s  you r  p rob lem,  no t

m  i  n o  -  t t  a n d  h l l n r r  r r n  i -  h e  n h n r ¡ g  .r f l ¡ ¡ I E  t  s r r u  ¡ ¡ u ¡ r Y  s } /  L ¡ ¡ u  I r ¡ r v À

V I I I

On  F r iday ,  June  13 ,  L991 ,  appe l l an t  d id  no t  ca l Ì  i n  o r  speak

to the Super in tendent .

IX

O n  M o n d a y ,  J u n e  L 6 ,  L 9 9 1 ,  ã l  a p p r o x i m a t e l y  5 : 5 2  â . r I . ,

appel lant  ca l led the Super in tendent 's  te lephone number at  work

and le f t  the fo l lowing message on the Super in tendent 's  answer ing

mach ine :  "Th i s  i s  I  ca l l i ng  i n  s i ck  today .  ï '  11  b r i ng  i -n  a

doc to r ' s  s l i p  t oday  o r  t omor row. "

X

On Tuesday ,  June  11 ,  L997 ,  and  Wednesday '  June  18 '  L991 ,

appel lant  d id  not  ca l l  in ,  speak to  the Super in tendent ,  or  br ing

in the promised doctor 's  s l ip .  As a resul t ,  the Depar tment

counted appellant as absent without leave from June L2, L997,

through June 18,  L997,  and ter ln inated appel lant 's  employment

under the automatic resignation statute for being absent without

l eave  fo r  f i ve  consecu t i ve  work ing  days  (Gov .  Code  [  19996 .2 ) .

At  the hear ing,

work beginning June

b lood  p ressu re ,  and

an appointment with

X I

appel lant  c la imed that  he was too s ick to

1 0 ,  L g g l ,  b e c a u s e  o f  a n x i e t y ,  s t r e s s ,  h i g h

migra ine headaches.  He had t rouble get t ing

his  regular  phys ic ian,  so he made an

a psychologis t ,  through the EAP

.+

appointment with
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p r o g r a m  f o r  M o n d a y ,  J u n e  1 6 ,  1 9 9 1 The psychologis t  recommended

Government Code section 19996.2 (the automatic resignation

AWOL statute) provides in relevant part:

Absence without leave, whether voluntary or involuntary'
for f ive consecutive working days is an automatic
resigfnation from State Service, as of the last day on
which the employee worked.

or

t ha t  appe l l an t  see  ano the r  phys i c ian ,  - ,  wh ich

appe l l an t  d id  on  Wednesday ,  June  18 ,  L991 . gave

appe l l an t  a  phys i c ian ' s  s l i p  p lac ing  appe l l an t  o f f  wo rk  un t i l

f u r the r  no t i ce  fo r  med ica l  reasons .  However ,  appe l l an t  d id  no t

caI I  the Super in tendent  to  not i fy  h im of  these developments or

de l - i ve r  t he  no te  to  the  o f f i ce .  I ns tead ,  appe l l an t  ma i l ed  the

phys i c ian ' s  no te  to  the  D is t r i c t  9  O f f i ce  on  June  l -9  o r  20 ,  199 '7 ,

af ter  respondent  had a l ready terminated h is  employment .

X I I

At  the hear ing,  appel lant  test i f íed that  he is  not  ready,

wi l l ing,  or  ab le to  return to  work,  nor  has he obta ined the

consent of his appointing power to a leave of absence to conmence

upon re instatement .  Appel lant  has f i led a d isabi l i ty  c la im wi th

the State Compensation Fund which is currently pending.

PURSUAI,IT TO THE FOREGOING FINDINGS OF FACT' THE

ADMTNTSTRATTVE LAW .]UDGE MAKES THE FOLLOWING DETERMINATÏON OF

ISSUES:

SCOPE OF REVIEW
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.  Reinstatement  may be granted only  i f  the employee
makes a sat is factory explanat ion to  the ID]  epar tment  Io f
Personnel  Admin is t rat ion l  as to  the cause of  h is  or  her
absence and h is  or  her  fa i lure to  obta in leave therefor ,
and the department f inds that he or she is ready, able,
and wi t l ing to  resume the d ischarge of  the dut . ies of  h is
ô r  h o r  n o s i 1 . i n n  ô r -  i f  n n f -  J - h a l -  h e  O r  S h e  h a S  o b t a i n e dv !  t I ç !  À r v u r L r v r r  v L f  ¡ ¡ v e t

the consent  of  h is  or  her  appoint ing power to  a leave of
absence to commence upon reinstatement.

An employee so reÍnstated shal- l  not be paid back salary
for  the per iod of  h is  or  her  absence or  separat ion or
for  any por t ion thereof .

In Coleman v. Department of Personnel Administration ( l-991)

52 CaL.3d 1102,  (hereaf ter  Coleman),  the cour t  he ld that  Due

Process requires that an appointing power give an employee

pretermination notice and an informal hearing before i-nvoking the

automatic resicrnation statute. Review of the employerrs decj-sion

on these matters is by ordinary mandamus J-n superior court.

In addit ion to these pretermination r ights, the employee has a

right to petition the Department of Personnel Administration (DPA)

for reinstatement. In order to guali fy for reinstatement, the

employee must satisfy three criteria2 .

1. The employee must make a satisfactory explanation as to

the cause of his or her absence;

2. The employee must make a satisfactory explanation as to

his or her fai lure to obtain leave therefor; and

3. The employee must demonstrate that he or she is ready,

able, and wil l ing to resume the discharge of the duties of his or

her  pos i t ion or ,  i f  not ,  that  he or  she has obta ined the consent  of
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his  or  her  appoint ing power to  a Ieave of  absence to commence upon

re instatement .

The DPA hear ing is  l imi ted to  these three issues.  DPA does

not reexamine the issues of whether the employee was actually

absent without leave for f ive consecutive working days or whether

the employer provided a proper pretermination hearing. If  the

three cr i ter ia  of  the s tatute are sat is f ied,  DPA is  l imi ted to

granting prospective reinstatement without back salary.

REASON FOR ABSENCE

Appe l l an t  p rov ided  a  phys i c ian ' s  s l i p  da ted .June  18 ,  L997  1

wh ich  p laced  h im  o f f  wo rk  because  o f  med ica l  reasons .

The  phys i c ian ' s  s l i p ,  t oge the r  w i th  appe l l an t ' s  co r robo ra t i ng

test imony,  establ ished a sat is factory explanat ion for  appel - lant 's

absence f rom work.

REASONS FOR FAILURE TO OBTAIN LEAVE

Appel lant  fa i led to  prov ide a sat is factory explanat ion for

h is  fa i lure to  obta in leave.  Appel lant  d id  ca l l  in  on,June 10,

L997,  to  say that  he would be of f  work for  two days due to

i l lness and was granted s ick leave for  those two days.  However ,

appel lant  d id  not  show up for  work or  ca l - I  in  on .Tune l -2 ,  L997.

Moreover ,  when the Super in tendent  ca l led at  9 :00 a.m.  to  f ind out

why  appe l l an t  wasn ' t  a t  wo rk ,  appe l l an t  sa id ,  " I  j us t  d idn ' t  f ee l

I ike i t , "  and hung up on the Super in tendent .  Appe1lant /s  on ly

other  contact  wi th  h is  employer  was an ear ly  morn ing message on

,June L6,  L99 '7,  s tat ing that  he was ca l l ing in  s ick and would



(Ëcont i . t , - ,J i l

b r i n g  i n  a  d o c t o r , s  s l i p  " t o d a y  o r  t o m o r r o w . "  W h e n  a p p e l l a n t

fa i l ed  to  comp ly  h i s  own  p romise ,  responden t  sepa ra ted  appe l l an t

fo r  be ing r  absen t  w i thou t  l eave .  I n  l i gh t  o f  t he  pas t  counse l i ng

and  d i sc ip l i na ry  ac t i ons  on  the  sub jec t ,  appe l l an t  was  we l l -  aware

of  t .he need to comply wi th  at tendance requi rements.  Appel lant

has  no t  p rov id .ed  a  sa t i s fac to ry  exp lana t i on  fo r  h i s  f a i l u re  to

ob ta in  l eave  on  th i s  occas ion .

READY, WILLTNG AND ABLE TO RETURN TO WORK

By h is  own admiss ion,  appel lant  is  not  ready,  wi l l ing,  or

able to  return to  work,  nor  has he obta ined the consent  of  h is

appointing power to a leave of absence to coi lrmence upon

re instatement .

CONCLUSION

Government  Code sect ion l -9996.2 prov ides that  three cr i ter ia

must  be met  for  re instatement  af ter  an automat ic  res ignat j -on.

Appel lant  establ ished a sat is factory explanat ion for  h is  absence.

However ,  he fa i led to  establ ish a sat is factory explanat ion . for

h is  fa i lure to  obta in leave,  that  he was ready,  wi l l ing,  and able

to return to work, or that he had the consent of the appointing

power for  a  leave of  absence.  S ince appel lant  establ ished only

one of  the three s tatutory  cr i ter ia  for  re instatement ,  h is

request  for  re instatement  must  be denied.



WHEREFORE

re ins ta temen t

e f fec t i ve  June

o f

1 1 , 1 0 0 ?

*

I  he reby  ce r t i f y  t ha t  t he

Dec is ion  i n  t he  above -en t i t l ed

adopt ion by the Depar tment  of

dec i s ion  i n  t he  case .

DATED: November 7, L997

Administrative Law Judge
State Personnel  Board

I T IS DETERMINED that  the resuest  for

a f te r  au tomat i c  res igna t i on

i s  he rebv  den ied .

foregoing const i tu tes my Proposed

matter and I recofltmend its

Personnel  Admin is t rat ion as i ts

11 n .O
l/w-

P h i l i p  E .  C a l l i s


